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SUMMARY

	Policy Overview
	Through the Freedom of Information Act 1989 (FOI Act), the NSW Government demonstrates its commitment to open, accountable, and responsible government. Members of the public, including inmates, have a legally enforceable right to be given documents, unless good reasons can be shown to prevent access, hence, most documents held by the Department of Corrective Services will be available to inmates and other members of the public. 

Acknowledged benefits of FOI laws are:

· greater accountability and objectivity;

· improved efficiency of records management; 

· improved communication with clients; and 

· greater transparency of government processes. 

	Purpose
	This section has been designed to assist personnel of the Department to understand the spirit and intent of the FOI Act and to answer any general questions inmates or others may have.  In addition, this section will assist officers who are involved in the processing of applications under the FOI Act. 

	Scope
	This section relates generally to all areas and employees of the Department.

	Strategic Focus
	This section relates more specifically to officers employed in correctional centres. 

	Legislation
	· Freedom of Information Act 1989
· Freedom of Information Regulation 2005
· Crimes (Administration of Sentences) Act 1999

· Crimes (Administration of Sentences) Regulation 2001

State Records Act 1998

	Related Policies


	· Ombudsman’s Policies and Guidelines, second edition

· Premier’s Department’s FOI Procedure Manual, third edition

· The Delegations Manual

· Section 2: Interim Inmate Classification & Placement Procedures Manual (November 05)

· Commissioner’s Instruction 01/2001: Preparation of Reports on Offenders

· Commissioner’s Instruction 02/2007: Personal references for offenders

· Public Access to the Records, Documents, Personal Information and Health Information 

	ACOs
	97/101, 2000/012

	Annexures
	· Annexure 21.1 Freedom of Information Act 1989 Application Form

· Annexure 21.2 Freedom Of Information Act 1989 Amendment Of Records Application Form

· Annexure 21.3 Freedom Of Information Act 1989 Application For Review Of Determination


FOI Act Definitions
	Agency
	A government department, public authority, local authority or public office, but does not include a body or office that is, by virtue of section 9 of the FOI Act, exempt from the operation of the Act.

	Agency's Document
	A document in the possession of an agency, including a copy of a document, irrespective of whether it was created by that agency or received from another agency, organisation or person. It includes documents temporarily held by an agency and documents created by the agency that are currently not in the possession of the agency, but to which the agency has immediate right of access. That includes, among other things, documents created by the agency that are held by the Archives Authority, Australian Museum, the Museum of Applied Arts and Science, the State Library or any other prescribed agency.  Files, notes, diaries, etc. held by staff, and not part of the agency's official filing system, can still be covered by an FOI application if they contain relevant work-related information.  

	Document
	The FOI Act defines a document as written information including that recorded by: marks, symbols or perforations having a meaning, or any disc, tape or other article from which sounds, images or messages are capable of being reproduced.  All material stored in computers, on CD-ROMS, on ultra sound tapes, etc. is covered by this definition. 

	FOI application
	A formal application under the FOI Act by an individual or an organisation for access to an agency’s documents.  The documents sought can either relate to the applicant’s personal affairs or not relate to the applicant’s personal affairs.  Personal affairs can include a medical opinion and record of treatment; birth date and place; marital status, address, details of children; details of offences, sentences and criminal record; exam/aptitude results.  Non-personal documents would include, for example, building maintenance reports and documents containing information concerning the personal affairs of people other than the applicant.

	Minister’s documents
	A document that is held by a Minister, and that relates to the affairs of an agency.


21 FREEDOM OF INFORMATION

21.1 WHERE CAN I FIND THE FOI ACT & RELATED POLICIES?
The Freedom of Information Act 1989 can be downloaded from a number of sites on the Internet including the Premier’s Department site at http://www.premiers.nsw.gov.au. 
The Ombudsman’s Policies and Guidelines and the Premier’s Department’s FOI Procedure Manual can also be found on this site.
The Department’s Public Access to Records, Documents, Personal Information and Health Information is available on the DCS intranet.

21.2 INTRODUCTION
The enactment of the Freedom of Information Act 1989 (FOI) Act, with effect from 1 July 1989, demonstrated the NSW Government's commitment to open, accountable, and responsible government.

The FOI Act has radically changed the traditional relationship between the Public Service and its clients.  In the past, clients had to convince public servants their reasons for wanting access to documents were good enough for the documents to be released. Now, clients have a legally enforceable right to be given documents, unless good reasons can be shown to prevent access.  These reasons are, among others, specific exemption clauses in the FOI Act.  In effect, this means that many documents held by the Department of Corrective Services (the Department) will be available to applicants.

The benefits of the FOI Act are greater accountability and objectivity, improved efficiency of records management, improved communication with clients and greater transparency of government functions and processes.

21.3 THE FREEDOM OF INFORMATION & PRIVACY UNIT
The Department’s Freedom of Information & Privacy Unit (FOI&P Unit) is located on Level 6, Henry Deane Building, 20 Lee St, Sydney.  The Unit is staffed by the Manager, two Freedom of Information & Privacy Officers and a Privacy Project Officer.  The contact numbers are (02) 8346 1067, 8346 1359, 8346 1329 and 8346 1476.  The fax number for the Unit is (02) 8346 1976.  The postal address for the Unit is GPO Box 31, Sydney 2001.

The FOI&P Unit is responsible for, among other things, coordinating the processing of all FOI applications.  In most cases, staff of the Unit determine what can be released under the FOI Act.

21.4 OBJECTIVES OF THE FREEDOM OF INFORMATION ACT 1989
The objectives of the Freedom of Information Act 1989 (FOI Act) are set out at the commencement of the Act. The objectives are:

· to require information concerning documents held by the Government to be made available to the public;

· to enable a member of the public to obtain access to documents held by the Government; and 

· to enable a member of the public to ensure that records held by the Government concerning his or her personal affairs are not incomplete, incorrect, out of date or misleading.  

21.5 ACCESS TO DOCUMENTS OUTSIDE THE FOI ACT
21.5.1 General

The FOI Act is not intended to supplant other methods of releasing documents.  Policies or legislation that enable the release of documents outside of the FOI Act should be used.

Examples of relevant legislation and policies include Chapter 27 of the Inmate Classification and Placement Procedures Manual; Commissioner’s Instruction 01/2001 and sections 257 and 267 of the Crimes (Administration of Sentences) Act 1999.

The document Public Access to Records, Documents, Personal Information and Health Information outlines other avenues of access.  For example, an ex-inmate on production of proof of identity, who wishes to obtain a copy of his or her sentence details, may contact the Director of the Department’s Sentence Administration Branch.

21.5.2 Summary of Affairs

Under the FOI Act, the Department is required to publish a six-monthly Summary of Affairs (Summary).  The Summary contains a list of the Department’s policy documents that affect members of the public, including inmates.  Listed policies have to be made readily available to the public (including inmates).   The Summary is published in the Government Gazette and also appears on the Department’s website (www.dcs.nsw.gov.au) and the intranet.

21.5.3 Requests from Other Agencies (except DoCS)

Other agencies, such as CentreLink, may request documents from this Department pursuant to legislation that may be administered by that agency.  Before releasing documents, staff need to check that it is appropriate to release them by reading the relevant section of the legislation that is being relied upon by the requesting agency and only process written requests.

The Child Protection (Offenders Prohibition Orders) Act 2004 enables Police to seek local court orders prohibiting certain offenders, who pose a risk to the lives or sexual safety of young children or from engaging in specified conduct. Specified conduct may include associating with certain persons or class of persons, being in certain locations or kinds of locations, engaging in specified behaviour and being in certain employment or kinds of employment.

Section 16 of the Act enables the NSW Police to direct a Government agency to provide it with any information held by that agency relevant to the assessment of the risk posed by a registrable person to the lives or safety of a child or children.

NSW Police must send all directions for information pursuant to Section 16 of the Act to the Department’s Child Protection Coordination and Support Unit (CPSCU). The CPCSU will organise for the required information to be collated by the relevant area of the Department and ensure NSW Police are provided with the required information.

The CPCSU must be contacted if a request for information pursuant to Section 16 of the Act is sent directly to a staff member or area within the Department. Document must not be provided to Police without the CPCSU advising that the dissemination is authorised.
21.5.4 Requests from DoCS

The Child Protection, Coordination and Support Unit (CPCSU) is responsible for receiving and coordinating written requests for information made by DoCS under s248 of the Children and Young Persons (Care and Protection) Act 1998 (the Act) in child protection cases.  This section authorises government agencies to exchange information with DoCS as it relates to the wellbeing, care and protection of children.

Staff should not provide any documents to DoCS without a written request from DoCS being approved by the CPCSU.  All written requests for documents, case notes, reports etc from DoCS must be sent to the Child Protection Coordinator at the CPCSU.  The Coordinator will then contact the relevant area of the Department to action the request.  It is the responsibility of the unit/branch who has the information to provide it to DoCS within the required timeframe.

Staff are able to exchange information verbally with staff from DoCS concerning an offender under section 248 of the Act.  In cases where DoCS information is exchanged verbally (for example via telephone conversations or case conferences), staff must prepare a case note on the offender’s file, noting the nature of the information exchanged, that the information was exchanged under section 248 and the date, name, position and location of the DoCS officer.  Without citing section 248 the provision of the information may be unlawful.  

Staff must be able to substantiate all information provided and may be quoted in official documents such as court reports, affidavits and case notes when providing information under section 248, so must take care not to make flippant or inappropriate comments.  If staff have safety concerns for themselves or others they must advise DoCS of a legitimate reason for not being named e.g. safety.  

It is noted that when an officer provides information to DoCS by making a report of risk of harm pursuant to s23 of the Act, the officer’s identity is protected unless the officer provides consent to disclose.

Any written request for information from DoCS staff should be immediately referred to the CPCSU via fax on (02) 8346 1204  

21.5.5 Requests for Information from DCS staff to DoCS under section 248

At times, the local DoCS Office will provide verbal information to DCS staff whereas at other times DoCS will ask for a written request.  The following provides advice to staff to assist in obtaining the best quality information from DoCS.

1. Always cite section 248 of the Act when requesting information either verbally or in writing

2. Clearly explain how or why the information relates to the safety, welfare and well-being of a particular child or young person, or class of children or young persons

3. Briefly detail your role and how it relates to requiring this information

4. Provide all relevant details such as the offender’s name, date of birth, address/ location, nature of offences (if relevant), relevant relationships (either to children or other adults) and/or the nature of concerns you hold

5. If you have details of the child you are seeking information about it is helpful to provide the child’s name, date of birth and last known address as DoCS staff use the child’s details to search their database

6. Provide details of any documents sought eg copies of court reports, care plans, minutes of case planning meetings (requests for documents etc should be made in writing)

7. Provide details of any other information required, for example the care and protection history of the offender’s child and/or children.

It is noted that DoCS staff do not ordinarily provide recommendations regarding offenders being managed by DCS when the child is not known, the case is not open or is unallocated.  In those cases, it is up to DCS to determine appropriate recommendations or management plans.  In order to encourage DoCS’ involvement in cases where concerns exist, staff should report their concerns to the DoCS Helpline (Ph:133 627), which may assist DoCS in having the case re-opened or allocated.  For those cases that are currently open/active, it is anticipated that the DoCS caseworker will work collaboratively with DCS staff to ensure the ongoing safety of the child or young person.  

21.5.6 Court Transcripts

Inmates who apply for court transcripts under the FOI Act are always refused access.  Section 8.7 of this Manual explains how inmates can obtain access to court transcripts.  Please note that the current address for the Attorney General’s Reporting Services Branch is: GPO 6, Sydney, 2001.

21.6 FOI APPLICATIONS
Applications for access to documents under the FOI Act must comply with the following:

· be in writing (it need not be on a departmental form, although the form is helpful in ensuring that adequate information is provided);

· specify that they are made under the FOI Act;
· be accompanied by an application fee (refer to section 21.10);

· contain adequate information to enable the document to be identified;

· specify an address in Australia for correspondence purposes; and

· be directed to the Freedom of Information and Privacy Unit.

Members of the public who are intending to apply for documents held by this Department, the Serious Offenders Review Council (SORC) or the State Parole Authority, should be instructed to apply direct to the FOI&P Unit.  

If an application (with an appropriate application fee) is received in the mail at a Regional Office, a correctional centre, or a probation and parole office, the application and fee should be forwarded immediately to the FOI&P Unit.

If an application received in the mail is not accompanied by the required application fee, the applicant can be advised that a fee is required and that the fee will have to be forwarded by the applicant to the FOI&P Unit.  The application can be forwarded separately by you to the FOI&P Unit.  If it is not practical to advise the applicant about the required fee, you should immediately forward the application to the FOI&P Unit.
Section 21.8 provides details about fees and charges for FOI applications.

FOI applicants seeking their personal documents, who are not current inmates and who are not represented by a solicitor, are required to provide proof of identity in person at a nominated departmental office.  Such applicants should contact the FOI&P Unit to arrange their attendance at a suitable departmental office.  The FOI identification requirements for FOI applications are similar to those required for people visiting inmates.

Under the FOI Act, an application must be for access to a particular document or documents - not information.  If the applicant is unable to clearly identify the document required, then the Act requires the Department to provide all reasonable assistance to the applicant to enable him/her to do so.  

It is important to note that no-one lodging an FOI application needs to justify in any way why he or she wants the document. 

The FOI Act requires the Department to make a determination within 21 days of the receipt of the application at the FOI&P Unit.  The determination can be to grant access, to defer access or to deny access, either in full or in part. 

Failure to determine an application within 21 days leaves the Department open to criticism and gives the applicant the option of immediately applying for a review of determination.

The determination letter must specify, in writing, the reasons for withholding any document, supported by relevant provisions of the FOI Act.  If access is refused, in full or in part, the applicant has various avenues of appeal.  

21.7 PROCEDURES FOR LODGING AN INMATE’S FOI APPLICATION OR AN INMATE’S APPLICATION FOR REVIEW OF DETERMINATION
21.7.1 General

Inmates wishing to apply under the FOI Act for documents held by the Department, SORC or the State Parole Authority should complete a Department of Corrective Services FOI Application form (or write a letter stating that they are applying under the FOI Act 1989).  A photocopied form is acceptable.

Inmates wishing to appeal against a determination made by this Department, SORC or the State Parole Authority under the FOI Act, should complete a Department of Corrective Services Application for Review of Determination form (or write a letter stating that he/she is appealing against a determination).  A photocopied form is acceptable.  General information about the appeal process is provided at section 21.16.

Supplies of both forms should be kept at each correctional centre, and General Managers are to ensure that adequate supplies of the forms are held at their centres.  FOI application forms are also reproduced as Annexures to this section.

21.7.2 Processing the Application Fee for both forms of Application

An FOI application has to be accompanied by an application fee.  Section 21.8 provides details about fees and charges for FOI applications.  The procedures for processing the application fee are given in ACO 2000/012.  Those procedures are briefly outlined below.

The inmate must complete a purchase sheet for the amount of the application fee.  Inmates should be informed that an application under the FOI Act is only a legal application if it is accompanied by the application fee.
The purchase sheet, along with the inmate’s signed application form, must be forwarded as soon as practicable to inmate accounts.

As soon as an inmate accounts officer ascertains that the inmate concerned has sufficient funds to cover the cost of the application fee, the officer must remit the fee via the FOI&P Unit’s account number (228-482-6-891-1161) and fax a copy of the application to the FOI&P Unit (02) 8346 1976 indicating that the FOI application fee has been paid into the FOI account.

All staff are to ensure that the processing of an inmate’s application under the FOI Act is given the utmost priority.
21.8 FOI APPLICATION FEES AND PROCESSING CHARGES
21.8.1 General

The FOI Act provides that the Minister responsible for the FOI Act may establish guidelines for fees and charges.  These guidelines must ensure that financial hardship does not preclude disadvantaged persons from exercising their rights under the FOI Act, and that fees and charges reflect the cost to the Department. The Department uses the lowest scale of fees and charges permitted by the guidelines.
The application fee covers all costs associated with receiving and commencing to deal with an application, including initial discussion(s) with applicants to clarify the application, and administrative costs, such as creating the FOI file and registering the application.  This applies to both personal and non-personal applications, which are discussed in section 21.8.2. 

Processing charges for all other work carried out to complete an application will apply to a personal application after the first 20 hours of processing time not covered by the application fee.  Processing charges will apply to all work carried out with a non-personal application that is not covered by the application fee.

In order to calculate processing charges accurately, it is necessary to keep a detailed record of the amount of time spent on such things as locating, reading, and copying files.  The FOI&P Unit has prepared a time sheet that is supplied to any officer involved in processing an application.

21.8.2 Types of FOI Applications

There are two types of FOI applications: personal and non-personal.  

Personal applications are requests for documents containing information concerning the personal affairs of the applicant.  For example, an inmate’s request for a copy of his or her case management file would be classed as a personal application. 

Non-personal applications are requests for documents that do not concern the applicant’s personal affairs. For example, a request for a building maintenance report, or a request for documents concerning the personal affairs of people other than the applicant, would be classed as non-personal applications.

21.8.3 Application Fees and Processing Charges

Application fees and processing charges are as follows:  

	Type of Application
	Standard Fees & Charges
	Possible Reduction/Refund

	Personal applications
	$20.00 application fee (covers initial processing plus up to an additional 20 hours of processing time, after which the processing charge is $30.00 an hour).
	50% reduction in cases of financial hardship.

	Non-personal applications
	$20.00 application fee covers initial processing, thereafter there is a $30.00 per hour processing charge. 
	50% reduction in cases of financial hardship and public interest requests.

	Internal review
	$20.00 application fee.  No processing charges. 
	50% reduction in cases of financial hardship and public interest requests. A refund may apply as a result of a successful application for internal review.

	Amendment of Records 
	Nil. 
	Refund of application fee (where affected documents were obtained under the FOI Act) may apply as a result of subsequent, successful application for amendment of records.


21.8.4 50% Reduction in Fees/Charges

Under certain circumstances, the application fee and processing charges may be reduced by 50%.  For example, if the applicant can prove financial hardship (eg. holds a Health Benefit Card), or the applicant is under 18 years of age, he/she is entitled to a 50% reduction.

Inmates are not means tested when they submit an FOI application.  The policy is that all inmates are eligible for the 50% reduction and therefore can pay a reduced application fee of $10.  In addition, where relevant, all inmates pay a processing charge of $15 per hour.
However, where an inmate indicates on an application that he/she does not require a reduction in fees/charges, he/she will pay a $20 application fee and processing charges of $30 per hour.
21.8.5 Methods of Payment

See section 21.8.2 for procedures on processing fees for inmates. Otherwise, applications received at the FOI&P Unit can be paid for by cash, cheque, or money order. The applicant should be advised that a cheque or money order is required unless they are able to personally attend the FOI&P Unit.

21.9 APPLICATIONS FOR DOCUMENTS HELD BY ANOTHER AGENCY OR A MINISTER
21.9.1 Other Agencies

Generally, applicants requiring documents under the FOI Act that are held at another agency should be advised to send their applications to that agency.  Only applications for documents held by this Department, SORC, or the State Parole Authority should be forwarded to the FOI&P Unit. 

The addresses and telephone numbers of two agencies from which inmates often seek documents are provided below.

For access to medical documents generated whilst serving a custodial sentence:

Manager, Medical Records

Justice Health

Joint Records Centre

Private Bag 144

SILVERWATER NSW 2128

Tel (02) 9289 5168

For access to full criminal record, and any other police documents:

The Co-ordinator

FOI Unit

NSW Police Service

Locked Bag 5102

PARRAMATTA NSW 2124

Tel (02) 9689 7122
JUNEE CORRECTIONAL CENTRE
Pursuant to section 247 of the Crimes (Administration of Sentences) Act 1999, Junee Correctional Centre is subject to the FOI Act.  Inmates who are in that centre and wish to use the FOI Act to access documents held by that centre, such as their case file, must submit their FOI application to that centre.

STATE PAROLE AUTHORITY
Pursuant to Part 3 of Schedule 3 of the FOI Regulation 2005, the State Parole Authority is taken to be included in the Department of Corrective Services for the purposes of the FOI Act.  Applications for documents held by the Authority must be forwarded to the FOI&P Unit.

SERIOUS OFFENDERS REVIEW COUNCIL (SORC)

Pursuant to Part 3 of Schedule 3 of the FOI Regulation 2005, the Serious Offenders Review Council is taken to be included in the Department of Corrective Services for the purposes of the FOI Act.  Applications for SORC documents must be forwarded to the FOI&P Unit.

21.9.2 Minister’s Documents

Pursuant to section 35 of the FOI Act, a Minister’s documents are subject to the FOI Act.  Applications for these documents should be sent direct to the relevant Minister.

21.10 PROCESSING REQUESTS FROM THE FOI&P UNIT
21.10.1 Requests for Documents

Routinely this Department receives FOI applications from Legal Aid on behalf of inmates.  The most common request from Legal Aid is for welfare, work, AOD, and education reports, and classification and case planning documents concerning the client.  The FOI&P Unit will forward such requests to the relevant General Manager of the relevant correctional centre for processing within a set period.  

The officer who is assigned the task of locating the requested documents should check the inmate’s case management file/s that are located at the centre. The FOI&P Unit is aware that, at some correctional centres, documents are kept on separate files such as an education file.  Where relevant, all such files should be also checked for documents. 

Documents should not be created in response to an FOI application unless it involves a request for information that is kept on a computer (eg data that is kept on OIMS).  In other words, if an education report is requested and no such report already exists, the education officer is not required to prepare a report. 

Other common applications involve requests for copies of case management and warrant files.

Enclosed with each request from the FOI&P Unit is a Freedom of Information Certification.  The Certification should be completed along with the timesheet (that has also been enclosed), and both documents should be returned to the FOI&P Unit along with any documents that have been located.

Please note that section 67(3B) of the FOI Act provides that applicants should not be charged for any additional time spent in searching for a document that was lost or misplaced.

It is important to ensure that the deadline set by the FOI&P Unit is met.  If only a small number of good quality documents are involved, it is preferable to fax the documents to the FOI&P Unit.  If there is a difficulty in meeting the deadline, the FOI&P Unit should be advised immediately.
21.10.2 Provision of Documents to Inmates after their Applications have been determined

When an FOI application from an inmate has been determined, copies of any documents to which he/she has been granted access are forwarded to the inmate care of the relevant General Manager.

The FOI&P Unit forwards the documents to the relevant General Manager in a sealed package/envelope along with a sealed package/envelope slip, which the inmate is required to sign.  It is imperative that the documents are given to the inmate as soon as possible.  Not to do so leaves the Department open to criticism from the Ombudsman.

The signed sealed package/envelope slip must be returned as soon as possible to the FOI&P Unit.

21.10.3 Special Purpose Centre

Applications for documents held, or created, by the Special Purpose Centre are determined by the FOI&P Unit upon the advice of the General Manager of the Special Purpose Centre.  The FOI&P Unit will forward the request to the General Manager asking, if relevant, that the documents be located, photocopied and forwarded to the FOI&P Unit with advice regarding what should be exempted. Preferably, a complete copy of the requested documents should be forwarded to the FOI&P Unit and any proposed exemptions indicated by pencilled brackets or lines.  Please do not "black out" the proposed exempted material.
If documents created by areas under the control of the Assistant Commissioner, Security , or SORC are located on the Special Purpose file (and they fall within the scope of the application), the FOI&P Unit should be contacted immediately to enable those documents to be determined, if necessary, by the relevant decision-makers for those areas.

FOI determinations must not be confused with subpoena requests, which have entirely different requirements.

21.10.4 Assistant Commissioner, Security & Intelligence

Applications for documents held, or created, by areas under the control of the Assistant Commissioner, Security & Intelligence are determined by the Assistant Commissioner, Security & Intelligence. In certain circumstances documents are determined by other officers, usually under the advice of the Assistant Commissioner, Security & Intelligence.

21.11 REQUEST FOR AMENDMENT OF PERSONAL RECORDS
21.11.1 General

Under the FOI Act, a person can apply to have personal information amended if he/she believes that it is incorrect, incomplete, out-of-date, or misleading.

21.11.2 Lodging a Request to Amend Records

The application should be in writing, specifying that it is being made under the FOI Act, and sent to:  

The Manager

FOI&P Unit

Department of Corrective Services

Level 6, Henry Deane Building

20 Lee Street

SYDNEY NSW 2000

The Amendment of Records Application form is reproduced at Annexure 21.3.  It is preferable that the application form is used when making an amendment application, as specific information is required.  There is no charge for amendment of records applications.

21.11.3 Clear Evidence

For a change to be made to a departmental document, the applicant must provide clear evidence that information contained in the document is incorrect, incomplete, out-of-date, or misleading.

The applicant, where possible, should submit supporting documents with the application as these will greatly assist  the decision-maker.  Generally, the application should contain enough information to enable the FOI&P Unit to identify the relevant document, to know why the application is being made and to know how the applicant would like the document to be amended.  It may be helpful if an applicant indicates proposed amendments by annotating the document concerned.

21.11.4 Refund of Application Fee

If the applicant was originally given access to a document through an FOI application and discovered that there was an error with the personal information in the document, and if it is proven that the information is significantly incorrect, incomplete, out-of-date or misleading, through no fault of the applicant, the Department may consider having the original FOI application fee and any processing charges refunded.

21.12 RECORDS MANAGEMENT
21.12.1 Importance of Good Records Management

One objective of the FOI Act is to extend, as far as possible, the rights of the public to obtain access to documents held by the Government.  Moreover, applications for documents have to be processed within strict statutory deadlines.  It follows that it is important that Government agencies keep efficient records management systems so that their staff may quickly find and retrieve documents that have been requested under the Act.  All officers should bear in mind that at some point that may be required to provide evidence at the Administrative Decisions Tribunal regarding the Department’s inability to locate a given document.  Poor record-keeping leaves the Department open to criticism from either the Ombudsman or the Administrative Decisions Tribunal.

21.12.2 Disposal Schedules

The State Records Act 1998 (Act) clearly defines the disposal schedules by which the Department may legally destroy files, which are of no further use.  All records created in the Department are subject to the provisions of the Act.  It is an offence to dispose of records other than in accordance with the State Records Act 1998.

For further information regarding records management, consult the Information Management Branch.

21.12.3 Nature of Information Recorded on Files

Under the FOI Act, many of the Department's files will be available to the public. It is very important to remember that unprofessional or gratuitous material should not be recorded on documents.  Such material usually cannot be exempted.  It should be remembered that post-it notes are also considered to be documents and where relevant will be included in the scope of an FOI application.

Further, an officer's name cannot be deleted under the personal affairs clause of Schedule 1 to the FOI Act.  On 2 September 1993 in the New South Wales Court of Appeal judgment was handed down that "the name of an officer or employee doing no more than the apparent duties of that person could not properly be classified as information concerning the personal affairs” of that person.  The affairs disclosed are not that person's affairs but the affairs of the agency."

In certain circumstances, an officer's name may be exempted under other clauses, but poor standards of report-writing have the potential for causing a great deal of embarrassment both to the officer and to the Department.  The Act, therefore, has important implications for the way in which officers write reports.  The Act makes it imperative that all departmental staff act responsibly, objectively and professionally in the statements and comments they attach to files.

Comments and statements on inmates' files must be relevant to the management of the inmate.  The comments and statements must make clear distinctions between facts - i.e. what you have seen with your own eyes, or what you have heard with your own ears - and opinions or assumptions.  This does not mean that assumptions or opinions must be avoided, only that these should be clearly identified as such, and the process by which such assumptions or opinions were arrived at clearly described.

See ACO 97/101.

21.13 ADVANCE DEPOSIT
An agency is able to require an advance deposit of an amount up to, but not exceeding, the total estimated cost of processing an application.  The FOI Act allows the agency to nominate the amount of any such deposit, however, advance deposits will normally be one-half of the anticipated total cost.

The time between the request for an advance deposit and the receipt of the advance deposit is not counted towards the 21-days processing time limit.

If the applicant does not pay the requested advance deposit within the specified time period, the agency can refuse to deal with the application.

21.14 THIRD PARTY CONSULTATION
If an FOI decision-maker is considering releasing documents that fall into one of the four categories listed below, he or she is obliged to consult with the affected third-party before releasing the documents.  The categories are:

· inter-governmental relations;

· personal affairs;

· business affairs, or

· conduct of research.

When consulting a third-party, an FOI decision-maker must ask whether or not the third-party considers that the document concerned should be exempt, and the reasons for his/her opinion.  The third-party does not, however, have the final say as to what document is to be released.  The decision-maker may still decide to release the document in question even if the third-party does advise he/she objects to the release of the document.  If this occurs, the third-party has a right of appeal, and no documents will be released until the appeal process is complete.

The final decision will be based on balancing a number of elements, such as any detriment to the third-party, the public interest, and the effect of disclosure on the future supply of information to the Department.

21.15 WHEN ACCESS TO DOCUMENTS MAY BE REFUSED
There are a number of circumstances in which an agency may refuse to release, in full or in part, documents requested under the FOI Act.  Access to a document, however, is not automatically refused because it contains exempt material.  The FOI Act requires that, wherever possible, an agency must try to release a document that contains exempt material by seeking to delete those parts of it that make it exempt.

An agency may rely on the exemption clauses in Schedule 1 to the FOI Act, or certain sections of the FOI Act, to deny access to documents, or specific portions of documents.

21.16 FOI APPEAL SYSTEM

The FOI Act provides for an extensive appeal system.  An unsuccessful applicant may first apply for an internal review (review of the determination) by a more senior officer of the Department and may subsequently appeal to the Ombudsman and/or the Administrative Decisions Tribunal.
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