TABLE OF CONTENTS
212.10
POWERS TO STOP, DETAIN AND SEARCH


312.10.1
Legislative Basis


412.10.2
Authorisation to Exercise Stop, Detain and Search Powers


512.10.3
Overview Of Power To Stop, Detain And Search


812.10.4
Power to Detain for the Purpose of Search by Police


912.10.5
Conduct Of A Search


1012.10.6
Safeguards


1112.10.7
Searches And Detention Of Children Or Mentally Incapacitated Persons


1212.10.8
Power to Arrest


1412.10.9
Reporting Requirements




12.10

POWERS TO STOP, DETAIN AND SEARCH

Summary Page

	Policy Overview
	The department is committed to the prevention of illegal drug use, and the harm caused by illegal drugs, in correctional centres.

Contraband is not restricted to illegal drugs. It also includes syringes and other implements of drug use, offensive weapons, alcohol, money and other unauthorized items such as mobile phones, which can be used by inmates to further their criminal activities.

The Summary Offences Act 1988 provides correctional officers with the power to stop, detain and search persons and vehicles at places of detention.

Note: Powers to search visitors, authorised visitors and employees are also provided for in the Crimes (Administration of Sentences) Regulation 2001 (clauses 93 & 240). Officers should also refer to OPM Section 12.5.2 – “Power to Search”.



	Purpose
	This policy has been developed to provide guidance to correctional officers in relation to their powers under the Summary Offences Act 1988 to stop, detain and search persons in or in the immediate vicinity of a place of detention.



	Scope
	This policy applies to all correctional complexes, correctional centres and periodic detention centres, all employees who work within a place of detention and it also applies to all other persons with lawful authority to visit a place of detention. It further applies to any person who without lawful authority loiters about or near any place of detention, enters or attempts to enter a place of detention or communicates or attempts to communicate with any inmate



	Strategic Focus
	· Corporate Plan 2004 – 2007

· Strategic Plan 2002 - 2005


	Legislation
	· Crimes (Administration of Sentences) Act 1999

· Crimes (Administration of Sentences) Regulation 2001

· Summary Offences Act 1988

· Summary Offences Regulation 2000




Definitions

All definitions are for the purposes of this document.

	adult
	means a person who is of or above the age of 18 years



	child
	means a person who is under the age of 18 years



	commission of an offence


	Refers to the commission of an offence under Part 4A of the Summary Offences Act 1988.



	detain
	means to require a person (or vehicle) to remain for the purpose of the person or vehicle being searched and/or for the purpose of awaiting the arrival of a police officer. 



	immediate vicinity
	“in the immediate vicinity of” a place of detention means in close proximity to a place of detention, e.g. on a road or street immediately adjacent to a place of detention. 



	inmate
	means any person committed by a court or other competent authority to a correctional centre or periodic detention centre to serve a sentence or remainder of a sentence by way of full-time or part-time detention.  It also means any person committed by a court to a correctional centre on remand in connection with proceedings for an offence committed, or alleged to have been committed, by the person.



	mentally incapacitated person


	means a person who is incapable of managing his or her affairs

	non-custodial member of staff


	means:

a) a person employed in the Department of Corrective Services, or

b) a person employed at a managed correctional centre, 

but does not include a correctional officer, or a custodian of inmates 

(i.e. a person holding authority under section 240 of the Crimes (Administration of Sentences) Act 1999 to perform custodial duties).

	place of detention
	means a correctional complex, correctional centre or periodic detention centre and includes any police station or court cell complex in which offenders are held in custody in accordance with the Crimes (Administration of Sentences) Act 1999 or any other Act.



	reasonable grounds
	means that on the basis of known facts, evidence, observations and circumstances there is sufficient reason to suspect that an offence has been, is being, or will be committed, and that a reasonable person in possession of the same information would reach the same conclusion.



	search observation staff member
	means a non-custodial member of staff (or member of a class of such persons) prescribed by the Summary Offences Regulation 2000 for the purpose of this definition.



	search
	means to conduct a search under section 27F of the Summary Offences Act 1988. 



	stop
	means to require a person or vehicle to stop for the purpose of enabling a correctional officer to ascertain if the person (or vehicle) has or contains anything that has been used, is being used or is intended to be used in or in connection with the commission of an offence under Part 4A of the Summary Offences Act 1988. 




12.10.1
Legislative Basis

1) By definitions contained within the Summary Offences Act 1988 (Offences Act) and the Crimes (Administration of Sentences) Regulation 2001 (Regulation) the power of correctional officers to stop, detain and search persons and vehicles, in certain circumstances, applies to the following locations:

· Correctional centres and the immediate vicinity,

· Correctional complexes and the immediate vicinity,

· Periodic detention centres and the immediate vicinity,

· Police and court cell complexes and the immediate vicinity.

2) It is departmental policy to proclaim one or more correctional centres and/or periodic detention centres within a correctional complex.  In broad terms, a correctional centre is a secure walled, fenced or open facility while a correctional complex comprises the correctional centre(s) and the whole of the surrounding grounds administered or controlled by the Department or a management company.           

3) Officers exercising the power to stop, detain and search should ensure they are familiar with the distinction between a correctional complex and a correctional centre, to be able to clearly identify exactly where the power was exercised.  Governors are responsible for retaining a copy of the Proclamation for each correctional centre, correctional complex and periodic detention centre under their control.  A Proclamation shows the boundaries of the correctional facility to which it relates.

4) Any use of the power “in the immediate vicinity” of a correctional complex or correctional centre will usually mean that the Department or a management company does not administer or control the land on which the power is sought to be used.  

5) The powers of correctional officers to stop, detain and search persons and motor vehicles are contained within Part 4A (sections 27A to 27O) of the Offences Act (as amended by the Summary Offences Amendment (Places of Detention) Act 2002, which commenced on 21 February 2003). 

This legislation does not affect the powers to conduct searches of inmates and periodic detainees under the Crimes (Administration of Sentences) Act 1999 (Administration Act). (Refer to OPM Section 12.4 – Searching Inmates and Correctional Centres).
Section 27A contains definitions for the purposes of this Part of the Offences Act.

Sections 27B to 27E contain various offences relating to places of detention. These offences include the following:

a) bringing any liquor, prohibited drugs, prohibited plants or other specified substances into a place of detention;

b) bringing a syringe into a place of detention or supplying a syringe to an inmate in lawful custody;

c) unlawfully possessing an offensive weapon or instrument in a place of detention;

d) unlawfully loitering about any place of detention, or entering a place of detention, or communicating with an inmate;

e) unlawfully delivering anything to an inmate, or bringing anything into a place of detention, or receiving anything for conveyance out of a place of detention, or secreting or leaving anything for the purpose of its being found by an inmate.

Section 27A defines “place of detention” as meaning a correctional centre, correctional complex or periodic detention centre within the meaning of the Administration Act. Section 3(1) of that Act defines “correctional centre” as including “any police station or court cell complex in which an offender is held in custody in accordance with this or any other Act.”

12.10.2
Authorisation to Exercise Stop, Detain and Search Powers

1) Officers need to keep in mind that the authority to stop, detain and search falls into two categories:

a) the authority to stop, detain and search staff as detailed in Section 12.5 OPM – Searching of Employees and Authorised Visitors; and
b) the authority to stop, detain and search visitors (other than departmental staff), and anything in their possession or under their control (including vehicles), as contained within s27F (1) and (2) of the Offences Act.
2) Any action taken to stop, detain and search must be based on the concept of ‘reasonable grounds’ as described in the Definitions section of this document. Any action to arrest a person must be based on ‘reasonable grounds’ as described below in subsection 12.10.8.1. The use of dogs in the process of stop, detain and search must be carefully considered. A dog must not be used in the first instance, nor to establish ‘reasonable grounds’; a dog can only be used where ‘reasonable grounds’ have already been established.
3) Where a person other than an inmate has been stopped, detained and searched based on reasonable grounds, consideration should be given to the following:
a) that the person be detained in an area sheltered from both the elements and from public view; and
b) that the person detained be given reasonable access to seating, refreshment i.e. water, tea or coffee, and toilet facilities for the duration of his/her detention not exceeding four (4) hours.
Note: Officers searching areas used by non-custodial staff and educational staff in correctional centres must comply with the Crown Employees (Procedures for the Conduct of Internal Searches of Areas Used by Non-Custodial and Educational Staff in Correctional Centres – NSW Department of Corrective Services) Agreement 1999.

12.10.2.1
Exercise Stop, Detain and Search Powers in Targeted Operations

1) Correctional officers may only exercise the power to stop, detain and search the subject of a targeted operation (a person or a vehicle) if they have been authorised to do so by the Commander, Security and Investigations and/or a superintendent in the Security and Investigations Branch, or the Officer-in-charge of the operation.

2) Only the commander, Security and Investigations and/or a superintendent in the Security and Investigations Branch, or Officer-in-charge of the operation may authorise that a person who has been detained as the result of a targeted operation be advised that the detention has ceased and that s/he is free to go, or that a person be charged with an offence under s27K of the Offences Act (failure or refusal to comply with a search or to be stopped or detained).

3) Only the Commander, Security and Investigations and/or a superintendent in the Security and Investigations Branch, or an Officer-in-charge of the operation may authorise that a vehicle that has been detained as a result of a targeted operation can be released or is to be seized on the grounds that it may provide evidence of the commission of an offence.

12.10.2.2
Exercise Stop, Detain and Search in Non-Targeted Operations

1) Officers performing the duties of OIC Boomgate, OIC Gate, OIC Visits, Night Senior, OIC Security Units or perimeter patrols may exercise the power to stop, detain and search a member of staff in a place of detention without requiring any other authorisation.

2) Any other correctional officer may only exercise the power to stop, detain and search a member of staff or vehicle in the possession of a member of staff with the approval of a commissioned officer who is senior to the staff member to be stopped, detained and/or searched.

12.10.3
Overview of Power to Stop, Detain and Search 

1) Under Section 27F(1) of the Offences Act, a correctional officer may stop, detain and search a person, and anything in the possession of or under the control of a person if:

a) the person is in or in the immediate vicinity of a place of detention, and

b) the correctional officer suspects on reasonable grounds that the person has in his or her possession or under his or her control anything that has been used, is being used, or is intended to be used in or in connection with the commission of an offence under this Part of the Act.
2) A correctional officer may also stop, detain and search a vehicle that is in or in the immediate vicinity of a place of a detention if the correctional officer suspects on reasonable grounds that:

a) the vehicle contains anything that has been used, is being used or is intended to be used in or in connection with the commission of an offence under this Part of the Act, or

b) the vehicle has been used, is being used or is intended to be used in or in connection with the commission of an offence under this Part of the Act. 

Notes:  
a) Sufficient warning signs (located at all entrances and exits to correctional centre property, complexes and all places of detention) alert visitors to the nature of items that may be illegal to be taken, conveyed, received or secreted into (or out of) such places of detention under sections 27E(2)(b)-(e).

b) A vehicle does not have to be in the possession of or under the control of a person in order for a correctional officer to exercise these powers i.e. the occupants of the vehicle may have left it and run away when the officer approached, or the officer may have established that an unoccupied vehicle is a stolen vehicle and/or a drug detector dog may have given a positive indication to an unoccupied vehicle in a car park.

3) Under section 27F(3) of the Offences Act a correctional officer who stops and detains a person or a vehicle under this section (whether or not the correctional officer searches the person or vehicle) may request a police officer to conduct a search or a further search of the person or the vehicle, or may detain the person or vehicle while waiting for the arrival of a police officer at the place where the person or vehicle is being detained for the police officer to conduct the search. 

4) Section 27F(4) of the Offences Act provides that a request to a police officer under section 27F(3) of the Act must be made as soon as practicable.

5) Section 27F(5) of the Offences Act empowers a correctional officer to seize things, found as a result of a search under this section, that the officer suspects on reasonable grounds may provide evidence of the commission of an offence under this Part of the Act.

6) Section 27F(6) of the Offences Act provides that in respect to any offence under this Part, the powers of arrest of a police officer may be exercised by a correctional officer. However, these powers should only be used as a last resort and, if a correctional officer is in any doubt about the nature and extent of their powers of arrest, the officer should not attempt to exercise these powers and should let the person go, but report the matter to a police officer.

7) It should be noted that Section 263 of the Administration Act provides that an act or omission by a person on whom functions are conferred or imposed by or under the Act or any other Act does not subject the person personally to any action, liability, claim or demand if the act or omission was done or omitted to be done in good faith in the administration or execution of the Act or any other Act.

8) Section 27F(7) of the Offences Act sets out what a correctional officer who arrests a person under this section must then do.

9) Section 27G of the Offences Act contains all the procedures for conducting a search under section 27F – see OPM section 12.10.5. 

10) It is important to note that a correctional officer is not permitted to conduct a “frisk-search” or a “strip-search” of a person, or direct a person to remove any item of clothing other than a hat, gloves, coat, jacket or shoes. Note: Only police officers have the authority to “frisk and strip-search” a person other than an inmate or periodic detainee.

If headwear is worn by a visitor for cultural or religious reasons the following procedures must be adhered to:

a) Requests to remove such headwear may only be made where the correctional officer suspects on reasonable grounds that the person has in his or her possession or under his or her control anything that has been used, is being used, or is intended to be used in or in connection with the commission of an offence under Section 27F(1) of the Summary Offences Act 1988.

b) Removal of any such headwear must take place in a private area away from public view.

c) Removal of any such headwear must be supervised only by an officer(s) of the same gender as the visitor.

d) At all times the dignity of the individual must be respected.

e) Following such a search, if the visit can legitimately proceed, the visitor is entitled to subsequently wear the headwear concerned.

11) A correctional officer may use a dog to conduct any search. However, where a dog is used to conduct a search the correctional officer must take all reasonable precautions to prevent the dog from touching the person and must keep the dog under his/her direct control. (Refer section 27H of the Offences Act). Use of a dog should occur as per the recommendations in 12.10.2 (2).

12) A correctional officer may use such force as is reasonably necessary to exercise a stop, detain and search function (refer section 27I of the Offences Act). Officers are required to adhere to the protocols stipulated within OPM Section 12.9 – Use of Force including the necessary reporting requirements. Note: The use of force should only occur in extreme circumstances and as an option of last resort. The standard of justification for the use of force on a visitor is far greater than for an inmate.  Immediately after the use of force, a person on whom force was used must be asked if they require medical assistance (whether they appear to be injured or not), and if the person requests medical assistance or is obviously injured, then appropriate medical assistance must be called. Officers must also be aware that they cannot “forcibly” search a visitor i.e. put hands on them.

13) Use of restraints: Restraints are to be used only in circumstances where the actions of the person who has been detained are so severe that there is a risk of injury to that person, bystanders or to the officers involved. The person being detained is to be restrained only for as long as is necessary in the circumstances.

14) Section 27J of the Offences Act sets out certain safeguards in relation to the exercise of powers under section 27F of the Act.

15) Section 27J(1) of the Offences Act provides that a correctional officer who detains a person must not detain the person any longer than is reasonably necessary for the purpose for which the power was exercised, and in any event for no longer than 4 hours.

16) Section 27J(2) of the Offences Act provides that a correctional officer must, before exercising a power to detain, search or arrest a person, or as soon as is reasonably practicable after exercising the power, provide the person with the following (see also 12.10.6):

a) evidence that the correctional officer is a correctional officer (unless the correctional officer is in uniform),

b) the name of the correctional officer,

c) the reason for the exercise of the power,

d) a warning that failure or refusal to comply with a request or direction of the correctional officer, in the exercise of the power, is an offence.

17) Section 27J(3) of the Offences Act provides that section 27J(2) of the Act extends to a direction given by a correctional officer to a person in the exercise of a power to stop, detain and search a vehicle.

18) However, Section 27J(4) of the Offences Act provides that a correctional officer is not required to comply with section 27J(2) of the Act if the correctional officer believes on reasonable grounds that:

a) the circumstances are of such urgency that complying with section 27J(2) would render a search ineffective; or

b) it is not reasonably possible to comply with section 27J(2).

19) Section 27K of the Offences Act provides that a person must not, without reasonable excuse (proof of which lies on the person):

a) fail or refuse to comply with a request made, or a direction given, by a correctional officer under Part 4A (sections 27A to 27O) of the Act, or

b) fail or refuse to produce anything detected or seen on or with the person, or in a vehicle in which the person was present at the time the thing was detected or seen, in a search when requested to do so by a correctional officer, or
c) resist or impede a search of a person or vehicle.
20) Section 27L of the Offences Act provides that nothing in Part 4A (sections 27A to 27O) of the Act limits any powers, authorities, duties or functions that correctional officers or police officers may have apart from this Part.  In particular, the fact that a police officer or correctional officer conducts a search of a person under this Part does not prevent the police officer or correctional officer from exercising, whether during or after the search, any other powers of search or seizure that the police officer or correctional officer may have.  Nothing in this Part limits any power under the Administration Act or any other law for a person to conduct a search of an inmate, a correctional officer, a non-custodial member of staff or any other person, or a vehicle.

21) Section 27M of the Offences Act provides that evidence of a thing discovered during or as a result of a search is not inadmissible merely because the thing is different in nature from a thing referred to in the reason given for the search under section 27J (2) (c) of the Act.

22) Section 27N of the Offences Act provides that a search conducted by a person under and in accordance with the direction of a correctional officer does not, if the search would be lawful if conducted by a correctional officer, subject the person making the search personally to any action, liability, claim or demand.

23) Section 27O of the Offences Act provides that proceedings for an offence under Part 4A of the Act that are taken by the Commissioner of Corrective Services may be commenced at any time within six (6) months from the time when the facts first come to the knowledge of the Commissioner.

12.10.4
Power to Detain for the Purpose of Search by Police

1) In addition to the general powers to stop, detain and search persons and vehicles under section 27F(1) and (2) of the Offences Act, section 27F(3) of the Act empowers a correctional officer to detain a person or vehicle for the purpose of being searched by police.  Note: Such detention is not an arrest.

2) A correctional officer who stops and detains a person or vehicle may request a police officer to conduct a search or a further search of the person or vehicle (i.e. whether or not the correctional officer has already searched the person or vehicle).

3) The person or vehicle must be detained at the place where they were first stopped, unless for safety or security reasons the person or vehicle must be moved. In the event that the person or vehicle is moved, it must be managed under the constant supervision and monitoring of a correctional officer and to a location as close as possible to the place where the person or vehicle was stopped, to ensure the preservation of a possible crime scene and “the chain of evidence”.  Note: The vehicle must be left secured if for any reason the person is taken from the scene.

4) The following protocol is to be observed if it is necessary to stop and detain a person or vehicle:

Officer:

I have observed you within (or in the immediate vicinity of) this place of detention and I have formed the opinion that you may have committed an offence under the Summary Offences Act 1988. I am requesting you to submit to a search of your person / property / vehicle.

If the person agrees to the search please refer to sub-section 12.10.4 - Conduct of a Search. If the person refuses the correctional officer will advise the person of the intention to call the police.

Officer:

It is my intention to call the police so that a search may be made of your person / property / vehicle. I request that you remain here pending the arrival of the police.

If the person complies, an officer is to remain with the person until the police arrive. If the police indicate that they will not arrive within a reasonable timeframe the person is to be immediately advised s/he may proceed on his/her way.  (If the person is an intending visitor, a separate decision on whether a visit may proceed, and if so what type of visit, must be made – refer section 15.5)

If the person refuses to remain, the correctional officer will direct the person to remain (see OPM sub-section 12.10.7 “Authority to exercise stop, detain and search powers).

Officer:

I direct you to remain here pending the arrival of the police so that a search may be made of your person / property / vehicle.  It is an offence under the Summary Offences Act 1988 for you to refuse or fail to comply with my direction.

The person is to be detained for no longer than four (4) hours. An officer should remain with the person to ensure that the person does not dispose of any contraband. However, force should be used to detain a person only in extreme circumstances and as an option of last resort; generally, only if a person’s safety is at risk.  If the police do not arrive within a reasonable timeframe and reasonable grounds to suspect the likely commission of an offence are not present, the person is to be immediately advised that s/he is no longer being detained. If circumstances exist that establish reasonable grounds for suspecting the actual commission of an offence, the formal arrest of the person should be considered. In this regard please refer to OPM sub-section 12.10.8. 

12.10.5
Conduct of a Search

A correctional officer, in conducting a search under section 27F of the Offences Act, may direct a person to do any or all of the following:

1) submit to scanning by means of an electronic scanning device;

2) empty the pockets of the person’s clothing;

3) remove any hat, gloves, coat, jacket or shoes worn by the person (a search of a more intrusive nature may only be conducted by a police officer) (where the headwear is worn for cultural/religious reasons, refer to 12.10.3, point 10 for requirements);
4) empty the contents of any bag or other thing, or to open any thing, that the person has with him or her, or has left in a vehicle;

5) in the case of a visitor to the place of detention: to make available for inspection and search any item stored in a storage facility allocated to the visitor;

6) in the case of a correctional officer or a non-custodial member of staff: to make available for inspection and search any room or locker that is under the officer’s or member of staff’s control at the place of detention; and 

7) in the case of an adult accompanying a child or a mentally incapacitated person: to assist the child or mentally incapacitated person to comply with a search.

12.10.5.1
Directions to Produce Items, Things, Substances Etc

1) A correctional officer must have reasonable grounds for suspecting that the detention and search of a person will provide evidence of the commission of an offence. A correctional officer may direct a person subject to a search to produce:

a) anything that the correctional officer has detected or seen during the search, on or with the person, or in a vehicle in which the person is or was present;

b) anything detected during the search by an electronic detection device; or

c) anything indicated by a dog reacting positively to its presence. (Refer Section 27G of the Summary Offences Act 1988).

2) Officers are reminded to conduct the search with due dignity and in as seemingly a manner as is consistent with the conduct of an effective search. Officers must not run their hands over the person’s body or clothing.

12.10.6
Safeguards

1) A correctional officer must not detain a person any longer than is reasonably necessary for the purpose of awaiting the arrival of police, and in any event, for no longer than four (4) hours.

2) A correctional officer must identify him/herself before exercising the power to stop, detain, search or arrest a person under section 27F of the Offences Act, or as soon as reasonably practicable after detaining the person. In this regard the following information must be provided:

a) evidence that the correctional officer is a correctional officer (unless in uniform);

b) the name of the correctional officer;

c) the reason for stopping and detaining the person; and

d) a warning that failure or refusal to comply with a request or direction is an offence.

3) A correctional officer may forego this requirement if the officer believes on reasonable grounds that:

a) the circumstances are of such urgency that complying with the above requirement would render a search ineffective, or

b) it is not reasonably possible to comply.

4) A correctional officer must (upon stopping, detaining or searching a person other than an inmate) record in his/her contemporaneous notebook whether or not he/she has complied with the legislated safeguards as noted above and, where applicable, the reasons why the safeguards were not complied with.
12.10.6.1
Admissibility of Search Evidence

It should be noted that anything discovered during a search is still admissible as evidence even if it is of a different nature to the thing in respect of which the search was carried out, for instance, a search carried out in response to an indication by a drug detector dog revealing weapons instead of drugs.

12.10.6.2
Failure to Comply With a Search

1) A person must not, without reasonable excuse:

a) fail or refuse to comply with a request made, or a direction given, by a correctional officer;

b) fail or refuse to produce anything detected or seen on or with the person, or in a vehicle in which the person was present at the time of the search; or

c) resist or impede a search of a person or vehicle (refer section 27K of the Offences Act).

2) Caution must be exercised when a drug detector dog reacts positively to a person: the dog may be reacting to drugs on the person, or to the scent of drugs on the person resulting from recent use.  A statement by a person to the effect that “I don’t have drugs on me although I consumed drugs (or was in the presence of others who consumed drugs) before coming here” is not a refusal to produce something indicated by a dog. 

12.10.6.3
Power to Stop, Detain and Search Vehicles

1) A correctional officer may stop, detain and search a vehicle that is in or in the immediate vicinity of a place of detention if the correctional officer suspects on reasonable grounds that:

a) the vehicle contains anything that has been used, is being used or is intended to be used in connection with the commission of an offence, or

b) the vehicle has been used, is being used or is intended to be used in connection with the commission of an offence.

2) A vehicle may be detained for the purpose of being searched by a police officer. Detention of a vehicle is not confiscation of the vehicle: return of the vehicle to a person is a matter for the police. (Police may conduct a more extensive search of the vehicle than correctional officers e.g. compliance plates, evidence of re-birthing etc).

a) Section 27H of the Offences Act authorises a correctional officer to use a dog to conduct any search under section 27F of the Act.  

b) Section 27I of the Offences Act provides that a correctional officer may use such force as is reasonably necessary to exercise a stop, detain and search function. 

c) Section 27G of the Offences Act details the powers to conduct a search.

d) Section 27J of the Offences Act provides safeguards, which complement section 27G of the Act.

e) Section 27K of the Offences Act makes it an offence for a person to fail or refuse to comply with a request made or a direction given by a correctional officer using the stop, detain and search power. 

12.10.7
Searches and Detention of Children or Mentally Incapacitated Persons

1) The following officers have the power to authorise a search by a correctional officer of a child or mentally incapacitated person, or the detention (or release from detention) of a child or mentally incapacitated person:

a) Commander or Superintendent, Security and Investigations, 

b) the officer-in-charge of a targeted operation, and 

c) officers performing the duty of OIC Watch or Night Senior

2) Further, only the abovementioned officers may appoint a non-custodial member of staff as a ‘search observation staff member’, if the person to be searched or detained is a child or mentally incapacitated person who is not accompanied by an adult, or is accompanied by an adult who refuses to assist the child or mentally incapacitated person comply with the search, or where an accompanying adult has been arrested in connection with an offence under Part 4A of the Offences Act.

The conduct of the search of a child or mentally incapacitated person is subject to the same requirements and safeguards as the search of any other person – see OPM sections 12.10.4. & 12.10.5.

12.10.7.1
Role of the Non-Custodial Staff Member

1) The primary role of the non-custodial staff member is to ensure that the searching officer conducts the search appropriately. Officers nominated to perform this role need to be aware of the legislation and the operational requirements outlined in OPM subsections 12.10.4 & 12.10.5.

2) On completion of the search process the non-custodial staff member is required to enter his/her comments in the Search Register. Information required should include that they observed the search, the reasons for their presence and a comment on how the search was conducted i.e. that the search was/was not conducted lawfully and appropriately. NB: refer to OPM section 12.5.4 for details of the Search Register.

12.10.8
Power to Arrest

1) Part 4A (sections 27A to 27 O) of the Offences Act empowers correctional officers to stop, detain and search persons and vehicles in, or in the immediate vicinity of, a place of detention in certain circumstances.

2) Section 27 F(6) of the Offences Act provides that “In respect of any offence under this Part, the powers of arrest of a police officer may be exercised by a correctional officer”. In all other circumstances (except arresting an escaped or escaping inmate) correctional officers have the same powers of arrest as any citizen for any criminal offence (a “citizen’s arrest”).
3) The power of arrest is a very serious action that may only be taken following the witnessing of an offence or the discovery of contraband.  Note: If an officer witnesses or has found evidence of a criminal act, or an officer has reasonable grounds to suspect that a person has committed an offence or was in the act of committing an offence, under this Part of the Act, and the person attempts to dispose of evidence or decamp the scene the officer has the power to detain or arrest.  In all other circumstances the officer must consult a senior officer before contemplating arrest.
4) It is to be clearly understood that the option to arrest is always an act of last resort.  Refusal to be searched or to await the arrival of police, in itself, is not sufficient cause for arrest.

5) An arrest is the taking or apprehending of a person by authority of the law. It may be made by seizing or touching the body, but it is sufficient if the party is within the power of the officer and submits to the arrest. Mere words do not constitute an arrest unless the person intended to be arrested goes with the person arresting him/her.

6) The following scenarios provide guidance to correctional officers on circumstances where the power of arrest may be utilised: 

a) Discovery of contraband on the person, and there is a refusal to await police arrival.

b) Discovery of contraband in a vehicle that contains only one occupant.

c) Discovery of contraband in a vehicle containing multiple occupants, and an admission of ownership of the contraband by one or more occupants.

d) Discovery of a person(s) caught in the act of introducing or attempting to introduce contraband into a place of detention, and there is a refusal to await police arrival.

e) Refusal to be searched on exit from a place of detention where there has been a refusal to wait for police to attend and the person has given reasonable cause for the correctional officer to suspect that an offence has been committed which is punishable by indictment, or on summary conviction under any Act.

Note: Officers may exercise a common law power to search a person following an arrest. However, it should be clearly understood that these powers should only be used in exceptional circumstances. It is not permissible to arrest a person simply because they refuse to be searched, thereby authorising a “forceful” search.

12.10.8.1
Reasonable Grounds

“With reasonable grounds suspects”: It is not necessary that before an officer can arrest a person that s/he should have evidence that is sufficient to convict the person whom s/he arrests. All that the statute requires is that the officer should suspect, and have reasonable grounds for suspecting, that the person arrested has committed a crime. It does not require that s/he should have belief: suspicion is sufficient, but the grounds for that suspicion must be substantial.

12.10.8.2
Points to Be Observed If It Becomes Necessary To Effect an Arrest

1) Apprehending a person should only be undertaken in exceptional circumstances. However, if arrest becomes necessary the following points must be observed:

a) An arrest will be effected in the quietest possible manner, using no more force than is absolutely necessary.

b) The arrested person will be told at the first available opportunity the real reason for his/her arrest, unless the circumstances are such that s/he must know only the general nature of the alleged offence for which s/he has been arrested.

c) The police will be called (if not already present) and the arrested person will be handed over to police custody, together with a full account of the arrest, the grounds for the arrest and any contraband seized.

2) The following protocol is to be followed if it becomes necessary to exercise the power of arrest:

Officer:


My name is Correctional Officer (state name).  I have observed you within / in the immediate vicinity of this place of detention and I have seen you acting suspiciously.  I have formed the opinion that you have attempted to introduce contraband into a place of detention and I intend to call the police.  I am requesting you to accompany me and await the arrival of police.

Person refuses.

Officer:


Be aware that if you do not comply with my request for you to accompany me, you may be subject to arrest. 

Person continues to refuse and is unable to offer a reasonable excuse for behaviour and/or observation of suspicious activity, item or additional behaviour that strongly suggest the commission of an offence.

Officer:


I am directing you to accompany me and await the arrival of the police.  It is an offence for you to refuse my direction.

Person refuses to wait for the police to arrive.

Officer: 


I arrest you under section 27 F of the Summary Offences Act 1988, because I believe you have attempted to introduce contraband into this place of detention. 

3) Immediately following an arrest the following warning is to be stated: 

“I have formed the view that you may have committed an offence contrary to the Summary Offences Act 1988. You are not obliged to say or do anything unless you wish to do so but anything you do say or do, will be recorded and may be given in evidence. Do you understand?”

4) As indicated above, refusal to be searched is in itself, is not sufficient cause to make an arrest. The arresting officer must form the opinion that the suspicious activity, observed item or behaviour of the person in question along with his/her refusal to await the arrival of police, strongly suggests the commission of an offence under the Summary Offences Act 1988.  If there is any doubt, do not proceed to arrest but issue a formal warning.

5) Following an arrest the following documentation must be completed: 

a) the Stop, Detain and Search Reporting Form (Annexure 12.5;
b) all contemporaneous notebooks;

c) statements from all officers concerned (and any other relevant witnesses);

d) normal contact of the Duty Officer as required following a serious incident; and

e) Use of Force Reporting Form (if applicable).

Note: See subsection 12.10.3 for procedures relating to detention.

12.10.9
Reporting Requirements

Whenever a correctional officer exercises any of the powers in section 27F(1) or (2) of the Offences Act, the officer exercising the power must submit a written report stating: 

1) whether the person was stopped only, or stopped and searched only, or stopped, detained and searched;

2) where the person or vehicle was when they were stopped, detained or searched;

3) the grounds upon which the officer suspected that the person had something in his/her possession or under his/her control;

4) whether the vehicle contained something that had been used, was being used, or was intended to be used in or in connection with the commission of an offence;

5) whether the vehicle itself had been, was being used, or was intended to be used in connection with the commission of an offence;

6) whether the person was requested to remain voluntarily at the place where s/he was stopped pending the arrival of police, and the person’s response to the request;

7) if the person was detained, where the person was detained, the time that detention commenced and the time of arrival of police, and whether the person was observed throughout the period of detention (Note: the officer who authorised the detention must also sign the report);

8) if the person was released from detention prior to the arrival of police, the report must state the time detention ceased, the reason for the decision to cease detention, and the name of the officer who authorised the detention to cease;

9) if force was used to detain the person, the report must state the amount of force used, the reason why force was used, the identity of all officers involved in the use of force, whether the person was offered medical assistance after the use of force, and his/her response to an offer of medical assistance;

10) where the person searched or detained was a child or mentally incapacitated person, whether an accompanying adult was directed to assist the child or mentally incapacitated person to comply with the search, the identity of the adult, and the response of the adult to the direction; and

11) where the person searched or detained was a child or mentally incapacitated person and no accompanying adult assisted the child or mentally incapacitated person to comply with the search, the identification of the search observation member of staff who assisted the child or mentally incapacitated person to comply with the search. Note: the search observation staff member and the officer who appointed the search observation staff member must also sign the report.  

Nothing in this Section of the Operations Procedures Manual affects the Crown Employees (Procedures for the Conduct of Internal Searches of Areas Used by Non-Custodial and Educational Staff in Correctional Centres - NSW Department of Corrective Services) Agreement 1999.
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