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	Policy Overview


	The department is vicariously liable for the negligent acts of its employees when those acts amount to negligent performance of their duties.

The department, as custodian of inmates and an employer of staff, owes a duty of care to prevent injury to inmates and staff arising, amongst other things, from:

· self-harm;

· assaults;

· the occupation and activities associated with correctional centers; and

· industrial accidents.



	Purpose


	All staff needs to be aware of the meaning of the term ‘duty of care’ and their responsibility to maintain this duty towards inmates, fellow employees, visitors and other persons having dealings with the department.



	Scope


	These policies apply to all correctional and periodic detention centres, other places of detention and to all employees and authorised visitors who work within or visit such centres, or places of detention.



	Strategic Focus


	· Corporate Plan 2001-2004: Key Result Area - Offender Management

· Strategic Plan 2002-2005: Offender Management

· Code of Conduct and Ethics (March 2002)



	Legislation


	· Crimes (Administration of Sentences) Act 1999

· Crimes (Administration of Sentences) Regulation 2001



	Related Policies
	Royal Commission into Aboriginal Deaths in Custody



	ACO


	95/002, 95/022, 96/006, 96/50, 96/52, 97/95, 98/064, 98/017, 98/076, 98/100, 99/008, 99/034, 99/127, 2000/042, 2000/058,




Definitions

	duty of care
	The obligation owed to anyone whom it is reasonably foreseeable would be injured by the lack of care of that person.




The duties of the department towards persons in custody are clearly specified in the Crimes (Administration of Sentences) Act 1999 and the Crimes (Administration of Sentences) Regulation 2001 under that Act, together with the common law and obligations under International Law.

However, all staff needs to be aware of the meaning of the term ‘duty of care’ and their responsibility to maintain this duty towards inmates, fellow employees, visitors and other persons having dealings with the department.

It is a well-established principle of law that a duty of care is owed to inmates by custodial authorities. Officers of the department also owe a duty of care to each other in the workplace.

The issue of whether the department or individual officers of the department may be liable at common law for incidents resulting in death or injury to inmates and other officers is often a complex matter and one for determination by courts exercising common law jurisdiction.

However, officers need to be conscious of their obligations in this regard.

Whether a duty of care is owed in particular circumstances will depend upon the nature of the relationship between the parties and whether it falls into one of the categories to which the law recognises a duty of care attaches.

The concept of duty of care was spelt out in the judgment of Lord Atkin in Donoghue v Stevenson where he stated:


"The rule that you are to love your neighbour becomes in law, you must 
not injure your 
neighbour... who then law is my neighbour? The 
answer seems to be - persons who are so closely and directly 
affected by my acts that I ought reasonably to have them in 
contemplation as being so affected when I am directing my mind to the 
acts or 
omissions which are called in question."
Negligence occurs when a person owing a duty of care fails to exhibit the requisite standard of care towards the person to whom a duty of care is owed and that person sustains injury, loss or damage as a result.  It is also essential that the injury, loss or damage is reasonably foreseeable.

Negligence may occur because of an act or omission. Whether a person's acts or omissions amount to negligent conduct is a question to be decided objectively according to the standards of a reasonable person.

This, in effect, means that it is no answer for a person to say that he/she did his/her best, given his/her particular abilities, resources, and circumstances.

If a court decides that the act or omission done by the person is not reasonable, then it is likely that the person will be found to have been negligent.

The department, as custodian of inmates and an employer of staff, owes a duty of care to prevent injury to inmates and staff arising, amongst other things, from:

· self-harm;

· assaults;

· the occupation and activities associated with correctional centres; and

· industrial accidents.

The duty of care owed to inmates by custodial authorities is spelt out in Ellis v Home Office, a case dealing with an assault where it was held that the correctional centre authority owed a duty to take reasonable care for the safety of an inmate.

In that case, an inmate sued the authority following an attack by a fellow inmate who was believed to be mentally defective and whose cell door was left open by custodial staff against the authority's instructions.

The court stated:

"The duty that the Correctional Centre authorities owe to the plaintiff is to take reasonable care of his safety and it is only if (the warder) neglected to do that his employers, the Correctional Centre authorities, may be made liable. The test of that is whether (the warder), when he left the landing ought to have appreciated, as a foreseeable consequence of what he did, that an injury might be done to the plaintiff. Thus the matter appears to me to turn on whether the Correctional Centre authorities knew, or ought to know that (the mentally defective inmate) was an inmate who was likely, if not kept under control, to commit an act of violence".
The trial judge held that there was a lack of supervision on the part of the warder and it was during that lack of supervision that the assault was permitted.

A case involving the suicide of a person in custody was Kirkham v Chief Constable of the Greater Manchester Police.

In that case, the court held that a duty of care was owed to prevent the deceased committing suicide because the police had been expressly put on notice of the deceased's mental state and the risk of suicide and by taking him into custody and detaining him at the police station, the police assumed a duty to take reasonable care for his safety.

The same principle of law applies to inmates in correctional centres.

The department is vicariously liable for the negligent acts of its employees when those acts amount to negligent performance of their duties.

Section 263 of the Crimes (Administration of Sentences) Act protects any body constituted under the Act or any person who is a member of such body or staff of that body or any person upon whom functions are conferred under the Act or who is acting under the direction of such body from any civil liability, if the act was done or omitted in good faith while performing his/her functions under the Act.

However, disciplinary action may be taken against officers of the department who are in breach of their duty of care towards inmates and fellow employees.

The department's Code of Conduct and Ethics, and case management handbooks provide general guidelines, which should assist staff to comply with their duty of care towards inmates and other staff members.

While it is difficult to provide more than general guidance and the general principles from which a duty of care arises, some of the more salient points staff should have regard to are their obligation to:

· comply with all relevant legislative, industrial or administrative requirements;

· accurately notate inmates' records;

· be familiar with all relevant material relating to inmates, with particular reference to their disabilities and inclinations to self-harm;

· keep up to date with advances and changes in their areas of employment;

· document and maintain records affecting important decisions made in relation to inmates and other members of staff; and

· ensure that information gained during the course of employment is only used for proper and appropriate purposes.

But above all, staff members need to use commonsense and act according to the facts and circumstances of each case, always bearing in mind the general principles of law applying to duty of care.

These procedures accord with Recommendations 122, 123 and 182 of the Royal Commission into Aboriginal Deaths in Custody.
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